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FOR THE DI8TRICT OF COLUMBIA CIRCUIT 


No. 10078 

Tom C. Clark, Attorney General of the United States 

of America, appellant 

v. 

John Memolo, appellee 


APPEAL PROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 

Complaint for a declaratory judgment under Title 28, U. S. C. 
section 400 (1946 Ed.), was filed by Appellee in the District 
Court of the United States for the District of Columbia and 
motion for summary judgment thereon made under Rule 56, 
Federal Rules of Civil Procedure. Appellant’s motion to dis¬ 
miss the complaint for lack of jurisdiction in said court and 
on the merits was denied and the relief sought by Appellee 
granted in part (App. 21-25, 29, 30, 41). 

Pursuant to the provisions of Title 17, section 101, District 
of Columbia Code (1940 Ed.) this Court has jurisdiction to 
review, and appellant hereby appeals from the judgment of 
the District Court entered herein on August 24, 1948. 


STATEMENT OF CASE 

On June 19, 1945, John Memolo, the appellee herein, who 
had been convicted in the United States District Court for the 
Middle District of Pennsylvania on two counts of criminal in¬ 
dictment No. 11319 for evasion of income taxes, was sentenced 
(App. 31-32) by presiding Judge William F. Smith to pay a 
fine of $1,000 on each count, and to a term of imprisonment on 
both counts totaling three years. 1 On the same day, Memolo 
noted an appeal from this judgment of sentence, and was re¬ 
leased under $10,000 bond (Tr. 17). 

The judgment was later affirmed by the Third Circuit Court 
erf Appeals in U. S. v. Memolo, 152 F. 2d 750, and certiorari 
denied. Memolo v. U. S., 327 U. S. 800. Thereupon, and 
pursuant to mandate of the Court of Appeals for the Third Cir¬ 
cuit filed April 5, 1946, appellee was taken into custody on 
April 8,1946, and committed to the United States penitentiary 
at Lewisburg, Pennsylvania (Tr. 17). By order dated April 8, 
1946, Judge Smith, acting sua sponte vacated the judgment and 
sentence imposed on June 19, 1945, directed that the verdict 
theretofore returned be set aside, and that a new trial (motion 
for which he had denied before imposing sentence) be granted. 
Appellee was thereupon released from the penitentiary on bail 
Aprily 9,1946. 

The United States then filed a petition for a writ of manda¬ 
mus to enforce the original sentence of the District Court, which 
was denied by the Court of Appeals for the Third Circuit 
(United States v. Smith, 156 F. 2d 642). Certiorari was 
granted (329 U. S. 703) and on June 2, 1947, the Supreme 
Court rendered its decision reversing the Circuit Court and 
directing that mandamus issue (331 U. S. 469). Pursuant 
thereto Judge Smith’s order for a new trial was vacated on 

*The judgment reads: 

Ordered and adjudged that the defendant haying been found guilty Of 
said offenses is hereby committed to the custody of the Attorney General, 
or bis authorized representative for imprisonment for the period of eighteen 
(18) months and pay a -fine of $1,000 on count one of the Indictment; and 
eighteen (18) months and pay a fine of $1,000 on count two of the indict¬ 
ment ; sentences imposed on counts one ?nd two to run consecutively and not 
concurrently. * • •" 




July 18, 1947. Thereafter appellee was re-committed to the 
Lewisburg Penitentiary on July 26, 1947, having remained at 
liberty under bond from April 9,1946, until that date (App.35). 

In the meantime and while certiorari in the mandamus pro¬ 
ceeding was pending in the Supreme Court, appellee and others 
were convicted on a conspiracy charge under Title 18, U. $. C., 
section 88 (1946 Ed.), in the same District Court for the Middle 
District of Pennsylvania in an action entitled “United States 
v. Albert W. Johnson, et al.” Criminal Docket 11400 
(App. 37), Judge James Alger Fee of the District Court of 
Oregon had been specially assigned as presiding judge for the 
trial of that case. On March 24, 1947, Judge Fee sentenced 
Memolo in the usual form to imprisonment for a period of two 
years and to pay a fine of $10,000 on his conviction. Memolo 
appealed the same day, electing not to serve the 2-year 
sentence. By order of the Circuit Court of Appeals for the 
Third Circuit he was admitted to bail pending the outcome 
of his appeal. Judgment of sentence was affirmed by the Third 
Circuit on August 21, 1947 (165 F. 2d 942). Thereafter on 
September 11,1947, the mandate of said Court of Appeals was 
filed in the District Court in Criminal Cause No. 11400. j At 
that time appellee was incarcerated in the Lewisburg Peni¬ 
tentiary under the reinstated 3-year sentence in Criminal Cause 
No. 11319, following the Supreme Court’s decision on certiorari 
in the mandamus proceeding (App. 23). | 

Thereafter and on October 27, 1947, District Judge Fee, 
who had imposed the 2-year sentence on Memolo on May 24, 
1947, returned to the Middle District Court of Pennsylvania 
and caused appellee to be brought before him on a writ of 
habeas corpus ad prosequendam from the Lewisburg Peni¬ 
tentiary (App. 39). In appellee’s presence Judge Fee there¬ 
upon entered an order on said October 27,1947, which among 
other things, recites that having spread the mandate of 
affirmance of the Circuit Court, and 

i 

it appearing that any commitment heretofore issued 
herein has, by reason of the appeal of the defendant, 
John Memolo, and his release on bond pending appeal 
become functus officio and null and void and of no 
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effect, and defendant John Memolo not having objected 
to issuance of commitment as of course, but having 
objected to the action of the Court in directing the 
issuance of a commitment and having moved the atten¬ 
tion of the Court to considerations for mitigation of the 
previous sentence, 

the Court ordered that its sentence of March 24, 1947, be 
confirmed and directed service of the term of commitment 
therein set forth, with the further order that said sentence be 
served consecutively to the sentence imposed on appellee on 
June 19,1945, by the Honorable William F. Smith, in Criminal 
Cause No. 11319 (App. 39). 

Pursuant to said order appellee was committed for service 
of the sentence as therein provided to follow the expiration of 
the 3-year sentence aforesaid, and returned to the Peniten¬ 
tiary (App. 35,40) where he is still incarcerated. 

Thereafter, and on June 4,1948, appellee filed his complaint 
in the United States District Court for the District of Columbia 
for a declaratory judgment against appellant in the latter’s 
capacity as law officer of the United States under whose direc¬ 
tion the Bureau of Prisons is administered (App. 21). In 
this complaint appellee alleged that under Title 18, U. S. C., 
section 714 (1946 Ed.), he became eligible for parole on 
June 12, 1947, inasmuch as he was entitled to credit on his 
prison sentence under Criminal Cause No. 11319 for the 
period from April 9, 1946, to July 26, 1947, during which time 
he was released on bail by Judge Smith when the latter ordered 
a new trial in that cause, 2 which order was thereafter declared 
invalid by the Supreme Court in reinstating the original sen¬ 
tence imposed by Judge Smith (App. 23). 

Appellee further asserted that the order of Judge Fee entered 
October 27, 1947, in Criminal Cause 11400 was illegal and 

*1x1 his order of October 27, 1947, making the 2-year sentence in 
Criminal Cause 11400 consecutive to, and not concurrent with, the 3-year 
sentence imposed under Criminal Cause 11319, Judge Fee stated that from 
that judgment and sentence “an order of new trial was granted on the 
9th day of April, 1946, which order remained in effect during trial, judgment, 
and sentence of the defendant John Memolo in the case of United States v. 
Albert W. Johnson, et ak, and until the 18th day of July 1947, when said order 
for new trial was set aside, * • *” 




void (App. 25). Appellee prayed the District Court,to deter¬ 
mine (1) that he was entitled to credit for the period April 9, 

1946, to July 26, 1947, on his sentence in Criminal Cause 
11319; (2) that the order of Judge Fee entered October 27, 

1947, directing that the 2-year sentence be consecutive to 
the 3-year term of imprisonment be declared unlawful, and 
(in the alternative apparently) (3) that appellee be declared 
eligible for parole on June 12,1947, or July 19,1948, dependent 
upon the Court’s decision on the credit entitlement issue 
(App. 25). On June 30, 1948, appellee moved for summary, 
judgment on his complaint under Rule 56, Federal Rules of 
Civil Procedure (App. 29. 

Appellant on August 3, 1948, filed a motion to dismiss the 
complaint upon the grounds (1) that the District Court was 
without jurisdiction of the subject matter and (2) that the 
United States was an indispensable party that had not been 
joined in the complaint nor given its consent to be sued 
(App. 30). 

The respective motions were argued and on August 24,1948, 
the District Court entered its judgment denying appellant’s 
motion to dismiss the complaint and adjudging: (1) that ap¬ 
pellee was not entitled to credit for the service of his sentence 
in Criminal Cause No. 11319 for the period April 9, 1946, to 
July 26, 1947; (2) that the action of Judge Fee in Criminal 
Cause No. 11400 on October 27, 1947, was without authority 
in law and void; and (3) that the sentence in Criminal Cause 
No. 11400 became effective on September 11,1947, and has run 
concurrently from that date with the sentence imposed in 
Criminal Cause No. 11319 (App. 41). 

On October 21,1948, appellant filed his notice of appeal. 

STATUTES AND BULE INVOLVED 

Act of June 14, 1934, 48 Stat. 955; am. Aug. 30, 1935, 49 
Stat. 1027. 

Title 28, U. S. C. 400 (1946 Ed.), Declaratory Judgments 
Authorized; Procedure. 

i 

(1) In cases of actual controversy (except with re¬ 
spect to Federal taxes) the courts of the United States 
shall have power upon petition, declaration, complaint, 




dr other appropriate pleadings to declare rights and 
other legal relations of any interested party petitioning 
for such declaration, whether or not further relief is Or 
could be prayed, and such declaration shall have the 
force and effect of a final judgment or decree and be re- 
viewable as such. 

(2) Further relief based on a declaratory judgment 
or decree may be granted whenever necessary or proper. 
The application shall be by petition to a court having 
jurisdiction to grant the relief. * * * 

Act of June 25, 1910, 36 Stat. 819; am. Jan. 23, 1913, 37 
Stat. 650. 

Title 18, U. S. C. Sec. 714 (1946 Ed.), Parole of Prisoners; 
conditions. 

Every prisoner who has been or may hereinafter be 
convicted of any offense against the United States and 
is confined in execution of the judgment of such con¬ 
viction in any United States penitentiary or prison, for 
a definite term or terms of over one year, or for the term 
of his natural life, whose record of conduct shows that 

he has observed the rules of such institution, and who, 
if sentenced for a definite term, has served one-third of 
the total of such term or terms for which he was sen¬ 
tenced, or, if sentenced for the term of his natural life, 
has served not less than fifteen years, may be released on 
parole as hereinafter provided. 

Act of June 29, 1932, 47 Stat. 381. 

Title 18, U. S. C. Sec. 709a (1946 Ed.), Time when sentence 
begins to run. 

The sentence of imprisonment of any person convicted 
of a crime in a court of the United States shall com¬ 
merce to run from the date on which such person is 
received at the penitentary, reformatory, or jail for serv¬ 
ice of said sentence: Provided , That if any such person 
shall be committed to a jail or other place of detention 
to await transportation to the place at which his sen¬ 
tence is to be served, the sentence of such person shall 
commence to run from the date on which he is received 
at such jail or other place of detention. No sentence 
shall prescribe any other method of computing the term. 
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Federal Rules of Criminal Procedure: Rule 35, Correction or 
Reduction of Sentence. 

The court may correct an illegal sentence at any time. 
The court may reduce a sentence within 60 days after 
the sentence is imposed, or within 60 days after receipt 
by the court of a mandate issued upon affirmance of the 
judgment or dismissal of the appeal, or within 60 days 
after receipt of an order of the Supreme Court denying 
an application for certiorari. 

STATEMENT OF POINTS 

1. The District Court for the District of Columbia did not 
have jurisdiction over the subject matter of the complaint. 

(a) The United States was a necessary party to an 
action for a declaratory judgment affecting a criminal 
judgment and sentence, but had not consented to be 
sued, and was not named therein. 

(b) The District Court for the District of Columbia 
could not in a collateral proceeding declare void and 
without authority in law the action of another court of 
co-equal jurisdiction in reforming its own judgment. 

(c) Appellee had available an adequate remedy un¬ 
der the Federal Rules of Criminal Procedure to move for 
correction of an allegedly illegal judgment of sentence 
in the court that imposed it. 

2. The action of the assigned judge in the District Court 
for the Middle District of Pennsylvania on October 27, 1947, 
reforming the sentence imposed by him on March 24, 1947, 
was lawful and proper. 

SUMMARY OF ARGUMENT 

I 

Point I 

The district court did not have jurisdiction to give a declara¬ 
tory judgment on the complaint, because that procedural 
remedy is not designed to determine the issues herein submitted. 
The complaint sought to have established appellee’s status and 
right to parole as a Federal prisoner under an allegedly im- 
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proper sentence in a criminal cause, and the United States, a 
necessary party to such an action, was not named therein, and 
had not consented to be sued. The district court has not the 
power in a collateral proceeding such as this to declare void 
and of no effect the judgment of another district court inasmuch 
as the latter court had jurisdiction of the criminal cause and 
the illegality in the sentence complained of consisted of an al¬ 
leged error in the exercise of that jurisdiction. Rule 35 of the 
Federal Rules of Criminal Procedure affords appellee a direct 
and adequate remedy to have said error corrected by appli¬ 
cation to the court that entered the alleged illegal judgment of 
sentence. 

Point II 

The action taken on October 27,1947 by the assigned Judge 
in the District Court for the Middle District of Pennsylvania 
in reforming the 2-year sentence imposed in Criminal Cause 
No. 11400 on March 24,1947, so as to make it, when so reformed, 
run consecutively to the 3-year sentence imposed in Criminal 
Cause No. 11319, was lawful and proper. On Macrh 24, 1947 
the 3-year sentence theretofore imposed in Criminal Cause No. 
11319 had been vacated by order of the same district court and a 
new trial ordered for appellee in that case. Said order had been 
affirmed on appeal and although the Government had instituted 
mandamus proceedings to compel the reinstatement of the orig¬ 
inal sentence in Criminal Cause No. 11319, the petition had 
been denied and certiorari was pending in the Supreme 
Court. On October 27, moreover, the mandate of affirm¬ 
ance by the Circuit Court of the 2-year sentence of March 
24,1947, was before the District Court in Criminal Cause No. 
11400, for further action pursuant to said mandate. The Dis¬ 
trict Court could not on March 24,1947, have made its sentence 
then imposed contingent on the outcome of the certiorari pro¬ 
ceedings in the mandamus action, and to have then delayed 
imposition of sentence in Cause No. 11400 would have left 
appellee at liberty under bail for an indefinite period. 

The District Court on October 27, 1947, had jurisdiction, 
under Rule 35 of the Federal Rules of Criminal Procedure and 




9 


the Court of Appeals’* mandate, over the sentence in Criminal 
Cause No. 11400 limited only by the constitutional prohibition 
of tiie Fifth Amendment against double jeopardy. Inasmuch 
as appellee had elected not to serve his 2-year sentence in 
Criminal Cause No. 11400 when it was first imposed on March 
24, 1947, but had immediately appealed it and obtained bail, 
he was at no time in the custody of the federal authorities 
under commitment, and the District Court had not lost juris¬ 
diction to reform the original sentence. The action of the 
District Court on October 27,1947, confirming the term of two 
years’ imprisonment but making it run consecutive to the re¬ 
instated sentence in Criminal Cause 11319, was not such an 
“increase” of appellee’s punishment in Criminal Cause No. 
11400 as to bring the reformed sentence within the consti¬ 
tutional prohibition of the Fifth Amendment against double 
jeopardy. 

i 

ARGUMENT 

Point I 

The district court did not have jurisdiction 

It is well settled that the Federal Declaratory Judgment 
Act of 1934 as amended, U. S. C. Title 28 (1946 Ed.), section 
400, supra, does not confer or enlarge the jurisdiction of dis¬ 
tricts courts. It applies only to causes which those courts 
are otherwise empowered to hear and determine. Doehler 
Metal Furniture Co. v. Warren, 76 App. D. C. 60, 129 F. 2d 
43,45; John P. Agnew and Co. v. Hoage, 69 App. D. C. 116, 99 
F. 2d 349; West Publishing Co. v. McColgan, 138 F. 2d, 320 (9 
Cir. 1943); 149 A. L. R. 1094. 

As a procedural statute designed to expedite and simplify 
the ascertainment of uncertain rights in an actual controversy, 
a declaratoiy judgment should not issue where under all the 
circumstances it is neither necessary nor proper at the time and 
cannot finally settle the rights of the parties. Reliance Life 
Co. v. Burgess, 112 F. 2d 234 (8 Cir. 1940), certiorari denied 
311 U. S. 699; AngeU v. Sckram, 109 F. 2d 380 (6 Cir. 1940); 
Perlberg v. Northwest Mutual Life Ins. Co., 62 F. Supp. 76 


(E. D. Pa., 1945); Koon v. Bottolfsen, 60 F. Supp. 316 (D. Id., 
1944). 

Appellant contends that jurisdiction is lacking in the district 
court to enter declaratory judgment on this complaint. First, 
because the United States, a necessary party to any such action 
affecting a judgment of sentence in a criminal case, was not 
named therein and had not given its consent to be sued. United 
States v. Rollnick, 33 F. Supp. 863 (M. D. Pa., 1940), holds 
that a proceeding to determine the validity of a district court 
order requiring a sentence imposed on a federal prisoner to 
run independently of another sentence, which was entered 
while the case was before a reviewing court on appeal, could 
not be maintained as a declaratory judgment suit. The court, 
in its opinion, at page 867, stated: 

In a declaratory judgment suit, the United States 
would be a necessary party, inasmuch as the controversy 
involved the validity of certain judgments to which the 
United States is a party and of necessity has a vital 
interest which would be affected by the proceeding. 
But the United States is not and cannot be a party to 
this proceeding because it has not consented to be sued, 
and such consent cannot be given by its agents, but 
must be by statute. 

See also United States v. Shaw, 309 U. S. 495, holding that no 
officer of the United States can confer jurisdiction for suit 
against it. 

Whether the action of Judge Fee on October 27,1947, in re¬ 
forming the sentence imposed by him on appellee in Criminal 
Cause No. 11400 was proper and within his power to do, as con¬ 
tended by appellant contrary to the assertion of appellee and 
the finding of the District Court, the latter was without juris¬ 
diction to declare it void in a collateral proceeding where the 
jurisdiction of the court to enter that judgment was not itself 
attacked. In 49 Corpus Juris Secundum, “Judgments,” Sec¬ 
tion 421, at page 826, it is said: 

A distinction is to be noted between those facts which 
which involve the jurisdiction of the court over the par-, 
ties and subject matter and those quasi-jurisdictional 


- • ■ facts without allegation of which the court cannot prop¬ 

erly proceed, and without proof of which a decree should 
• not be made, or, as otherwise stated, between want of 
jurisdiction and error in the exercise of jurisdiction; a 
judgment being void and assailable collaterally in the 
former case, but not in the latter case. [Italics sup¬ 
plied.] | 


citing among other precedents Johnson v. Manhattan Ry. Co. r 
289 U. S. 479, and National Ben Life Ins. Co. v. Shaw-Walker 
Co., 71 App. D. C. 276, 111 F. 2d 497, certiorari denied 311U. S- 
673. ! 

It is clear, therefore, that alleged errors in the exercise of 
jurisdiction cannot be urged in a collateral proceeding to im¬ 
peach the judgment or decree of another court. Common¬ 
wealth of Pennsylvania v. Williams, 294 U. S. 176; Iselin v. La 
Coste Co., 147 F. 2d 791 (5 Cir. 1945); Murell v. Stock Grow¬ 
ers' Nat. Bank of Cheyenne, 74 F. 2d 827 (10 Cir. 1934); 
Suydam v. Ameli (D. C. Mun. App.), 46 A. 2d 763; and Fishel 
v. Kite, 69 App. D. C. 360, 101 F. 2d 685, certiorari denied 
306 U. S. 656. 

In United States v. Rollnick, supra, the opinion states that 
it is “well settled that the recorded judgment of a court is not 
subject to collateral attack,” quoting from the decision of the 
United States Supreme Court in HUl v. United States ex rel. 
Wampler, 298 U. S. 460, with its conclusion that “Until cor¬ 
rected in a direct proceeding, it (the judgment) says what it 
was meant to say, and this by an irrebuttable presumption.” 

Accordingly, it would appear from the Rollnick and other de¬ 
cisions, supra, that on the grounds above stated, jurisdiction 
was lacking in the district court to grant the relief sought by 
declaratory judgment. Further, the law affords appellee a 
more adequate and direct remedy in the court that had rendered 
the allegedly incorrect judgment through the procedure pro¬ 
vided by Rule 35 of the Federal Rules of Criminal Procedure. 
Appellee can have recourse to the District Court for the Middle 
District of Pennsylvania for a determination of the issue, which 
can be then tested by appeal and certiorari. Rule 35 specifi¬ 
cally provides for the correction or reduction of a sentence by 
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the trial court. In respect of the former, it is provided that 
“the court may correct an illegal sentence at any time.” Not 
only is this step in the interest of orderly procedure under the 
Federal Rules, but it will avoid a precedent that might lead to 
administrative difficulties for the Bureau of Prisons in the De¬ 
partment of Justice, should convicts aggrieved by some alleged 
illegality in their sentence, seek redress in the District of Co¬ 
lumbia forum by declaratory judgment, rather than by appro¬ 
priate motion in the district of conviction or habeas corpus in 
the district of their detention. 

It is submitted, therefore, that the District Court for the 
District of Columbia had no jurisdiction to enter a declaratory 
judgment in this instance. Appellee should seek his remedy 
under Rule 35 of the Federal Rules of Criminal Procedure to 
have the alleged illegal judgment of sentence entered on Oc¬ 
tober 27, 1947, corrected in the District Court for the Middle 
District of Pennsylvania. 

Point II 

The action taken by Judge Fee on October 27,1947, to reform 
the sentence imposed on March 24,1947, in Criminal Cause 
No. 11400 was lawful and proper 

The 2-year judgment of sentence on March 24, 1947, in 
Criminal Cause No. 11400 was imposed by Judge Fee at a time 
when no other sentence against appellee was in existence. The 
order of Judge Smith on April 8, 1946, in Criminal Cause No. 
11319 had directed that the judgment of sentence of three 
years' imprisonment entered therein be vacated and a new trial 
granted to Memolo. That order had been affirmed on July 16, 
1946, in the mandamus action instituted by the Government, 
156 F. 2d 642. True, a writ of certiorari had been granted on 
October 28,1946 but the decision reversing the Third Circuit’s 
affirmance was not rendered by the Supreme Court until June 
2, 1947 (331 U. S. 469), and the Circuit Court’s new mandate 
thereon not filed in the District Court until July 18, 1947. 
During that entire interval the appellee was at liberty, his 
sentence vacated and awaiting a new trial. 
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Had Judge Fee on March 24,1947, made the 2-year sentence 
on the conspiracy conviction (Cr. Cause No. 11400), consecu¬ 
tive upon the contingency that the tax evasion sentence (O. 
Cause No. 11319) would be reinstated if the certiorari decision 
was favorable to the Government’s contention, the prisoner 
newly convicted for another crime would remain at liberty until 
such time as the certiorari decision was rendered. In that re¬ 
spect the situation facing Judge Fee on March 24,1947, differed 
from the ordinary case in which execution of a sentence is 
temporarily stayed by virtue of an appeal and a trial court' 
must decide how it wishes another sentence to be served in 
relation to the first sentence. Here, no such direction could 
be made for there was no other sentence in being. If Judge 
Fee had then made the 2-year sentence contingent on the out¬ 
come of the certiorari proceeding, Memolo, already at liberty 
and awaiting a new trial for his first alleged offense under 
the mandate of the Circuit Court, would, by the Trial Court’s 
act have avoided imprisonment for his second offense until 
such time as his first sentence might be reinstated. And if 
the Supreme Court held adversely to the government in the 
mandamus certiorari, that would never be. On the other 
hand, if Judge Fee had deferred sentence until the certiorari 
proceeding terminated, he would have disregarded the require¬ 
ment that sentence be imposed after conviction without un¬ 
necessary delay. Rule 32 (a), Federal Rules of Criminal Pro¬ 
cedure. Had Memolo, upon imposition of the 2-year sentence 
in the Johnson conspiracy case (Cr. Cause No. 11400), elected 
to serve it, and been committed thereon to the custody of the 
Attorney General, admittedly the trial court would have lost 
any further jurisdiction in respect of its provisions. Instead, 
Memolo appealed this 2-year sentence on the same day that 
it was imposed, and again obtained his release on bond pend¬ 
ing the outcome. When in turn that appeal failed and the 
judgment of March 24,1947, was affirmed on August 21,1947, 
and rehearing denied September 29, 1947 ( United States v. 
Johnson et al., 165 F. 2d 42), the resultant mandate of affirm¬ 
ance by the Third Circuit was filed in the District Court of 
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the United States for the Middle District of Pennsylvania on 
September 11, 1947.* At that time, of course, Memolo had 
already been recommitted on July 26,1947, to Lewisburg Peni¬ 
tentiary under the reinstated original 3-year sentence of Judge 
Smith in Criminal Cause No. 11319 to serve out the remainder 
of that term. On September 11, therefore, for the first time, 
a sentence was in existence to which that of March 24, 1947, 
mi gh t be related, a fact of which Judge Fee could take cog¬ 
nizance in respect of the sentence he had already imposed upon 
Memolo in the criminal conspiracy cause No. 11400. It is 
well settled that sentences for separate crimes may be consecu¬ 
tive, EUeribrake v. King, 116 F. 2d 168 (8 Cir. 1941). 

In addition, by virtue of the trial court’s recognized power 
under the second part of Rule 35, supra, of the Federal Rules 
of Criminal Procedure to “reduce a sentence * * * within 
60 days after receipt by the court of a mandate issued upon 
affirmance of the judgment or dismissal of the appeal 
* * the sentence of March 24, 1947, was then within 
the trial court’s jurisdiction. Admittedly, Judge Fee in his 
order of October 27,1947, did not “reduce” the sentence. The 
2-year term of imprisonment was left unchanged and con¬ 
firmed. The question is, did the Judge’s ref carnation of his 
affirmed sentence to make the 2-year term run consecutively to 
the reinstated 3-year term in Criminal Cause No. 11319 “in¬ 
crease” appellee’s punishment jor the second ojjense within the 
constitutional prohibition of the Fifth Amendment against 
double jeopardy. See Roberts v. United States, 320 U. S. 264; 
Ex Parte Lange, 85 U. S. 163; United States v. Mayer, 235 U. S. 
55; Ex Parte United States 242 U. S. 27; United States v. Benz, 
282 U. S. 304. 


*The reported Circuit Court decision in the appeals of the three de¬ 
fendants Johnson, Memolo, and Greenes, at 165 F. 2d 42, also indicates that 
certiorari was denied on January 12, 1948 (68 S. Ct. 55). Reference to 
that citation in the Supreme Court reports shows that only the appellants 
Johnson and Greenes filed petitions for certiorari. The Circuit Court, in its 
affirmance (165 F. 2d at 47), characterised the eridence against Memolo 
“as not only clear, but overwhelming.” 



increase of punishment when a mandate of affirmance isre- . 
turned, also prohibited under Rule .35, supra, appellant sub¬ 
mits that Judge Tee’s action on October 27,1947 in reforming 
the sentence does notcome within this prohibition because-(1) 
appellee had not prior to that date .been committed under the 
original sentence of March $4> and (2) the change was 
not in the term of the sentence, Tout in the time at which it 
would become effective. 

It will be recalled that Memolo had elected not to serve his 
two-year sentence in Criminal Cause No. 11400 and had taken 
an immediate appeal. Bail having been denied him in the 
District Court he applied few* and obtained it by application 
to the Circuit Court. Both the Lange and Bern decisions, 
supra, recognize that the constitutional prohibition against 
increasing a sentence is not violated when it is increased be¬ 
fore a defendant has begun to serve the original sentence. 
Under the exception doctrine the trial court retains full juris¬ 
diction over the sentence until the prisoner has been committed 
to the jail, prison, or penitentiary and has begun the service 
of his sentence. The courts have so interpreted U. S. C. Title 
18 (1946 Ed.), Section 709a, supra. De Maggie v. Cox, 70 F. 
2d 840 (2 Cir. 1934); Rowley y. Welch,12 App. D. C. 351,114 
F. 2d 499; Oxman v. United States, 148 F. 2d 750 (8 Cir. 1945), 
certiorari denied 65 S. Ct. 1569. In the Rowley decision, supra, 
Associate Justice Rutledge (114 F. 2d at 504) stated: 

We need not determine the exact point in time which 
fixes the ultimate limit to the court’s power to make the 
correction. Appellant’s view, logically extended, would 
prevent it at any time after the inadvertence occurs, 
whether a moment later, or while the prisoner remains 
at the bar, or in the courtroom or within the court’s 
custody elsewhere on the courthouse premises. It has 
been suggested that the limit is reached when the pris¬ 
oner passes from judicial custody for purposes of trial 
and sentence into executive custody for execution of 
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sentence dr ' possibly detention preliminary to it. 

[Italics supplied.] 

citing Cisson v. United States, 37 F. 2d 330, 332; c£. Miller v. 
Snook, 15 F. 2d 68 (N. D. Ga. 1926); Trent v. United States, 
90 F. 2d 718 (7 Cir. 1937); Demarois v. Hudspeth, 99 F. 2d 274 
(10 Cir. 1938), certiorari denied, 305 TJ. S. 356. 

In the Demarois case, supra, the prisoner had elected to 
remain in the county jail to aid in preparing the appeal taken 
from his conviction. The court there also held that he was 
not entitled to have this time spent in jail prior to incarcera¬ 
tion in the penitentiary credited against his term of sentence 
after adverse decision on his appeal 4 

Accordingly, inasmuch as on October 27, 1947, appellee had 
neither served the 2-year sentence imposed on March 24,1947, 
nor been committed thereunder to the custody of the Attorney 
General until the order of October 27, 1947, confirming and 
re-forming that sentence was followed by such commitment, 
the District Court of the Middle District of Pennsylvania had 
not lost jurisdiction over its original sentence on October 27, 
1947, and the direction that said sentence run consecutively to 
the reinstated sentence in Criminal Cause No. 11319 did not 
constitute an increase of appellee’s punishment within the pro¬ 
hibition of the Fifth Amendment. 

4 The District Court In the Instant judgment was obviously correct in 
holding that appellee is not entitled to credit on his 3-year sentence in 
Criminal Cause No. 11319 for the period August 9, 1946, to July 26, 1947, 
during which interval he was at liberty on bail pursuant to Judge Smith's 
order vacating that sentence and directing a new trial. He had inter¬ 
vened in and opposed the mandamus proceeding. It is clear from the 
Demarois decision (99 F. 2d 274), that appellee was not entitled to have 
this time credited to his 3-year sentence. See also Hunter v. McDonald 
159 F. 2d 861 (10 Cir. 1947) in which the court held that a prisoner was 
not entitled to credit for the time he remained at liberty under an erroneous 
discharge on a writ of habeas corpus procured by him. The order , of Judge 
Smith was held void by the Supreme Court in the mandamus certiorari, 
supra, and the cases are almost uniform in support of the rule that when 
a prisoner is released on an illegal or void order of the court, he may be 
retaken to serve out the sentence. O'Malley v. Hiatt , 74 F. Supp. 44 (M. D. 
Pa. 1947) ; Hopkins v. North, 155 Md. 533, 135 A. 367, 49 A. L. R. 1303. 
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CONCLUSION 


Wherefore, appellant prays that the judgment of the District 
Court be reversed. 

Respectfully submitted. 

Alexander M. Campbell, 

Assistant Attorney General , 
George Morris Fat, 

United States Attorney , 
Rosalie M. Moynahan, 

Attorney , 

Department of Justice. 

January 1949. 
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Iii jhhe District Court of the United States for the j 
District of Columbia 




Civil Action No. 2311-48 


• 1 1 


Filed Jc(ne;4,1948, Harry M. Hull, Clerk. • 

* i ; 

John MeSmolo, United States Penitentiary, Lewisbubg, 

• » Pennsylvania, plaintiff 


V8 . 

, i i . 

Tom C. Clark, Attorney General op the United States 
of America, Department of Justice, Washington, D. C., 
defendant 

Complaint for Declaratory Judgment 

1. This complaint is brought by the plaintiff, John Memolo, 
through his attorney, William H. Collins, under authority of 
Judicial Code of the United States, Section 274 (d) (28 U. S. C. 
400—Act of March 3,1911, as amended, 48 Stat. 955-49 Stat. 
1027) and in compliance with Rule 56, Federal Rules of Civil 
Procedure, to interpret and construe statutes of the Umted 
States as hereinafter more particularly set forth. 

2. The defendant, Tom C. Clark, is sued in his official capac¬ 
ity as Attorney General of the United States of America and 
the law officer of the United States under whose direction the 
Bureau of Prisons is administered. 

3. That the plaintiff, John Memolo, on to wit, March 13, 
1945, was indicted in the District Court of the United States for 
the Middle District of Pennsylvania in criminal cause No. 
11319 for alleged violation of Section 145 of Title 26, U. S- C., 
to wit, the wilful attempt to evade and defeat the tax imposed 
by the internal revenue laws of the United States; that the 
plaintiff after trial before a jury was on, to wit, May 23,1945, 

found guilty and thereafter, motion for a new trial and 
2 motion for arrest of judgment having been over-ruled 
by presiding Justice William F. 4 Smith, the plaintiff 
was on, to wit, June 19,1945, on each of the two counts con¬ 
tained in the indictment, sentenced by the aforesaid Justice 
Smith to imprisonment for a period of 18 months and a fine 
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of $1,000.00, the sentences to run consecutively and not con¬ 
currently; that thereafter, the plaintiff having been released 
on bail appealed the aforesaid judgment to the Circuit Court of 
Appeals (3rd Circuit) and thereafter the aforesaid judgment 
of the District Court of the United States for the Middle Dis¬ 
trict of Pennsylvania was affirmed by the aforesaid Circuit 
Court of Appeals on January 22, 1946 (reported 152 Fed. 2d 
759); that thereafter plaintiff made application to the Supreme 
Court of the United States for certiorari to the aforesaid Cir¬ 
cuit Court of Appeals (3rd Circuit) and said application was 
denied on April 1, 1946 (reported 327 U. S. 800, 90 L. Ed. 
1025); that thereafter a mandate of the Circuit Court of Ap¬ 
peals (3rd Circuit) affirming the conviction was filed on April 
5,1946, in the District Court of the United States for the Middle 
District of Pennsylvania, and on the same day the plaintiff sur¬ 
rendered to custody of the United States Marshal for said Court 
and was thereafter delivered to the United States penitentiary 
at Lewisburg, Pennsylvania, on April 8,1946. 

• 4. That on, to wit, April 8, 1946, the aforesaid trial justice 
William F. Smith, on his own action and not on any further 
action of the plaintiff, ordered that the verdict and judgment 
theretofore entered in said criminal cause be vacated and put 
aside and a new trial granted; that said order of April 8,1946, 
was entered on the docket of said District Court of the United 
States for the Middle District of Pennsylvania on April 9,1946, 
and on that same day the plaintiff was released on bail pend¬ 
ing application by the prosecution to the Circuit Court of 
3 Appeals (3rd Circuit) for writs of mandamus and pro¬ 
hibition; that on, to wit, July 17, 1946, an opinion was 
rendered by the aforesaid Circuit Court of Appeals denying the 
petition for writs of mandamus and prohibition and thereafter 
the prosecution petitioned the Supreme Court of the United 
States for certiorari to the aforesaid Circuit Court of Appeals 
(3rd Circuit) which petition was in due course granted, and 
the said Supreme Court of the United States after hearing, on 
June 2,1947, reversed the decision of the Circuit Court of Ap¬ 
peals (3rd Circuit) in an opinion reported in 331 U. S. 469,91 
L. Ed. 1610, in which decision the Supreme Court of the United 
States held that the action of District Justice Smith, in granting 


the new trial after previous exhaustion of remedies by the 
plaintiff, was an illegal aet; thereafter on, to wit, July 26, 
1947, as a result of the aforesaid decision by the Supreme Comt 
of the United States, the plaintiff was again delivered to the 
United States penitentiary at Lewishing, Pennsylvania, for 
incarceration under judgment m said cause' that as a result of 
the action of District Justice Smith granting new trial and 
releasing plaintiff (which action was by the Supreme Court of 
the United States declared illegal {supra) ) the plaintiff was at 
huge cm bail from April 9,1946, to July26,1947; that the period 
from April 9,1946, to June 2,1947, during which time plaintiff 
was at large cm bail, was not in any wise attributable to plains 
tiff or at his request but rather by virtue of the action of the 
aforesaid District Justice Smith, which action the Supreme 


Court of the United States in its unanimous opinion declared 
was illegal j ‘ • 

5. That the plaintiff, John Memolo, on, to wit, September 
11, 1945, in the District Court of the United States for the 
Middle District of Pennsylvania, in criminal cause 11406 was 
indicted with others for alleged violation of Sec. 88> Title 18, 
U. S. C., otherwise conspiracy to defraud 1 ; thaton March 
4 24, 1947, plaintiff with certain others, following pro¬ 

tracted trial, was found guilty of the charge laid in the 
indictment, and on the same day the plaintiff was sentenced by 
Justice James Alger Fee, who presided at the trial, to serve in 
a penitentiary to be designated by the Attorney General the 
term of two years and pay a fine of $10,006.00; that thereafter 
bail having been granted to this plaintiff, appeal of the afore¬ 
said verdict and judgment was had to the Circuit Court of Ap¬ 
peals (3rd Circuit), which Court in due course, on August 21, 
1947, affirmed the conviction and judgment of the plaintiff, 
and mandate of said Circuit Court of Appeals affirming con¬ 
viction and judgment thereon was filed in the District Cburt 
of the United States for the Middle District of Pennsylvania 
on September 11,1947, at which time plaintiff was then incar¬ 
cerated under criminal cause 11319 ; that on, to wit, October 
27,1947, tiie aforementioned District Justice James Alger Fee, 
confirming sentence of March 24,1947, directed that said sen- 





tence be served consecutively to sentence imposed on June 19, 
.1945, by District Justice William F. Smith, in criminal cause 
No. 11319. 

6. The plaintiff alleges that under Sec. 714, Title 18, U. S. C., 
he became eligible for parole on June 12, 1947, but considera¬ 
tion for parole has from that day to this been denied to him; 
that the United States Board of Parole created under Act of 
May 13,1930 (46 Stat. 272, Title 18, Sec. 723 (b) U. S. C.) re¬ 
fuses to give consideration for the purpose of parole of the plain¬ 
tiff because the defendant, Tom C. Clark, Attorney General of 
the United States, by and through his subordinate the Director 
of the Bureau of Prisons, contends that the plaintiff in law is 
not entitled to credit for the period he was released after incar¬ 
ceration by action of District Judge William F. Smith in crim¬ 
inal cause No. 11319 as aforesaid and because the said 

5 defendant and his said subordinate are accepting the 
direction of October 27,1947, by District Justice James 
Alger Fee in criminal cause No. 11400 that sentence imposed 
on March 24,1947, be served consecutively rather than concur¬ 
rently with sentence in No. 11319 imposed by District Judge 
William F. Smith. The contention of the defendant the At¬ 
torney General of the United States and his subordinate the 
Director of the Bureau of Prisons, United States Department 
of Justice, is more fully set forth in Exhibit 1 hereto annexed 
and prayed to be read as a part hereof, the same being letter 
of April 29, 1948, written by the Director of the Bureau of 
Prisons as aforesaid, subordinate of the defendant Tom C. 
Clark, Attorney General of the United States. 

7. The plaintiff alleges that in law he is entitled to credit 
unde: criminal cause No. 11319 for the period from April 9,1946 
to July 26,1947, during which he was released on bail by act 
of District Justice William F. Smith, which action the Supreme 
Court in its decision (supra) stated was illegal and the plaintiff 
further alleges that the action of District Justice James Alger 
Fee of October 27, 1947, directing that sentence in criminal 
cause 11400 be served consecutive to sentence imposed in crim¬ 
inal cause 11319 was illegal and without authority in law. • 

8. That defendant by his subordinate the Director of Prisons 
states that if credit is given the plaintiff for the period from 
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April 9,1946 to July 26,1947, period of release undo: criminal 
cause No. 11319, and if the action of District Justice James Al¬ 


ger Fee in directing sentence in criminal cause No.11400 to run 
consecutive to the sentence in criminal cause No. 11319 is not 
sound in law, then the plaintiff was entitled to be considered for 
parole on June 12, 1947, and that if credit is not allowed for 
the period from April 9, 1946 to July 26, 1947, during which 
period plaintiff was released by action of District Justice 
6 Smith, but the action of District Justice Fee in directing 
sentence in criminal cause No. 11400 to run consecutive 
to sentence in criminal cause No. 11319 is illegal, then the plain¬ 
tiff will be entitled to consideration for parole on July 19,1948, 
as appears more fully from Exhibit 2 hereto annexed and prayed 
to be read as a part hereof, the same being a letter of May 5, 
1948, written by the Director of the Bureau of Prisons as afore¬ 
said, subordinate of the defendant Tom C. Clark, Attorney 
General of the United States. 

Wherefore, plaintiff demands that this Court adjudge: L 

1. That the action of District Justice William F. Smith in re¬ 
leasing plaintiff from April 9, 1946 to July 26, 1947, being il¬ 
legal, the plaintiff is entitled to credit for said period oh his 
sentence in criminal cause No. 11319. 

2. That the action of October 27, 1947, by District Justice 
James Alger Fee, directing sentence in criminal cause 11400 to 
run consecutively to sentence in criminal cause No. 11319 is 
illegal. 

3. That the plaintiff in this cause became eligible in law 
for consideration of parole on, to wit, June 12, 1947. 

4. That the plaintiff in this cause will become eligible for 
consideration of parole on or before July 19, 1948. 

William H. Collins, 

William H. Collins, 
Attorney for Plaintiff, 

844 Shoreham Bldg. 
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James V. Bennett, Director 

*. • . v 

.. f 

Department of Justice, j : 

Bureau of Prisons, 
Washington, April 19 , 1948. 

Be: John Memolo 


William H. Collins, Esq., 

Shoreham Building, Washington 5, D. C. 

Dear Mr. Collins: Your letter of April 16, 1948, advises 
that you are attorney far the above named inmate of the United 
States Penitentiary at Lewisburg, Pennsylvania. You a&k for 
the date on which Memolo will become eligible for parole con¬ 
sideration, as well as the basis for such computation. 

Memolo began service of a 3-year sentence on April 5, 1946. 
He served 5 days after which service of sentence was inter¬ 
rupted by release. Service of sentence was resumed on July 
26, 1947. A two-year sentence imposed on March 24, 1947, 
was directed by the court to run consecutively with the 3-year 
tern, making a total of 5 years. 

Under the statute, Section 714, Title 18, U. S. C., parole 
eligibility occurs upon completion of service of one-third of 
the total term of imprisonment. Crediting toward service 
of sentence the time actually spent in the penitentiary estab¬ 
lishes March 20,1949, as the date when service of one-third of 
the 5-year term will be completed. I will certify that date 
to the United States Board of Parole as the parole eligibility 
date in this case. 

Very truly yours, 

(Signed) J. V. Bennett, 

Director . 


Filed June 4,1948, Harry M. Hull, Clerk. 
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Exhibit 2 

. , " !"v. 

(Copy) . | 

t '■ * * * 

United States Department of Justice, 

Bureau of Prisons, 
Washington 26, May 6,1948. 

William H. Collins, Esq., 

Shoreham Building, Washington 6, D. C. 

Dear Mr. Collins: The following information is furnished 
in response to your telephone call concerning the case of 
John Memolo, No. 15751-NE: 

A prisoner with a 3-year sentence beginning 4-5-46, becom¬ 
ing inoperative at the close of 4-9-46 and resuming 7-26-47, 
and a 2-year concurrent sentence beginning 10-27-47 would 
become eligible for parole July 19,1948. 

A prisoner with a 3-year sentence beginning 445-46 and run¬ 
ning without interruption and a 2-year concurrent sentence 
beginning 10-27-47 would become eligible for parole June 12, 
1947. 

Sincerely yours, 

(Signed) James V. Bennett, 

James V. Bennett, 

Director. 

Filed June 4,1948, Harry M. Hull, Clerk. 

* • * # * * * 
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RETURN ON SERVICE OF WRIT 


I hereby certify and return, that on the 4th day of June 
1948,1 received the within summons and complaint and served 
a copy of said summons and of the complaint by delivering a 
copy of said summons and complaint to the within named 
defendants: U. S. Atty. by personally serving Mrs. Lane, Secty, 
6- 4 4 8; served the Atty. General Tom C. Clark, by registered 
mail (No. 874715) 0-16-48. 

W. Bruce Matthews, 

United States Marshal. 
By M. Calasanto, 

Deputy United States Marshal. 
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Filed June 30,1948, Harry M. Hull, Clerk. 

i 

Motion for Summary Judgment 

Comes now the plaintiff, John Memolo, by his attorney, 
William H. Collins, and moves the Court for summary declara¬ 
tory judgment in his favor to the effect that he is presently 
entitled to be considered for parole from his present incarcer¬ 
ation, and for reasons therefor states as follows: 

1. The facts as set forth in the complaint are beyond dis¬ 
pute by the defendant and, moreover, the details of said facts 
were supplied to plaintiff by subordinate of the defendant, as 
appear more fully in exhibits attached to complaint. 

2. The facts being beyond dispute there remains only the 
necessity to declare the law applicable to said facts. 

William H. Collins, . j 

William H. Collins, 

844 Shareham Building , Washington 8, D. C. 

Attorney for Plaintiff. 

Honorable George Morris Fay, 

United States Attorney, Washington, D. C. 

Dear Sir: Please take notice than ten days after service of 
this motion upon you, or as soon thereafter as the Court 
12 motion calendar will permit, this cause will be brought 
on for hearing. 

William H. Collins.! 

William H. Collins. 
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Filed Aug. 3,1948, Harry M. Hull, Clerk. 

Motion to Dismiss 

Comes now Tom C. Clark, defendant, herein by his attorney, 
George Morris Fay, United States Attorney for the District 
of Columbia, and moves the court as follows: 

To dismiss the complaint on the grounds 

(1) it states no claim upon which this Court may grant the 
relief demanded, and 

(2) the United States is an indispensable party which has 
not been joined herein nor given its consent to be sued. 

George Morris Fay, 

George Morris Fay, 

United States Attorney. 
John P. Burke, 

John P. Burke, 

* Assistant United States Attorney. 
Ross O’Donoghue, 

Ross O’Donoghue, 
Assistant United States Attorney. 
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14 Defendant’s Ex. A.—Civil No. 2311-48 

i 

Judgment and Commitment 

i 

District Court of the United States, Middle District of 

Pennsylvania 

i 

No. 11319, Criminal 1 Indictment in 2 counts for violation of 

U. S. C., Title Sec. 145 (b) Internal Revenue Code and 

Revenue Act of 1938 

United States v. John Memolo 

i 

On this 19th day of June, 1945, came the United States 
Attorney, and the defendant John Memolo appearing in proper 
person, and by counsel Stanley F. Coar, Esq., Scranton; Pa., 
and Charles Margiotti. Esq., 2 Pittsburgh, Pa. 

The defendant having been convicted on 2 verdict of guilty 
of the offenses charged and in the 1 Indictment in the above- 
entitled cause, to wit: 4 Vio: Sec. 145 (b) Internal Revenue 
Code and Revenue Act of 1938, and the defendant having 
been now asked whether he has anything to say why Judg¬ 
ment should not be pronounced against him, and no sufficient 
cause to the contrary being shown or appearing to the Court, 
it is by the Court 

Ordered and adjudged that the defendant, having been found 
guilty of said offenses, is hereby committed to the custody of 
the Attorney General or his authorized representative for im¬ 
prisonment for the period of 5 Eighteen (18) months and 

__ i 

* Indictment or Information. 

* Insert (a) “by counsel” or (6) “having been advised of his constitutional 
right to counsel and having been asked whether he desired counsel assigned 
by the Court, replied that he did not,” whichever is applicable. 

* Insert the words “his plea of guilty,” “plea of nolo contendere,” or “ver¬ 
dict of guilty,” as the case may be. 

* Name specific offense or offenses and specify counts upon which convicted. 

1 Insert sentence and any provision for payment of fine and state whether 

sentences are to run concurrently or consecutively and, if consecutively; when 
each term is to begin; that is, with reference to termination of preceding 
term, or with respect to any other outstanding or unserved sentence. 
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pay a fine of $1,000.00 on count one of the indictment; and 
eighteen (18) months and pay a fine of $1,000.00 on count two 
of the indictment; sentences imposed on counts one and two 
to run consecutively and not concurrently, and that said de¬ 
fendant be further imprisoned until payment of said fine or 
until said defendant is otherwise discharged as provided by 
law. 

It is further ordered that • 

It is further ordered that the Clerk deliver a certified copy 
of this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the same shall serve as 
the commitment herein. 7 

(Signed) William F. Smith, 

United States District Judge . 

The Court recommends commitment to 8 

A True Copy. Certified this 25th day of July 1947. 

(Signed) T. H. Campion, 

Clerk. 

Filed Aug. 4,1948, Harry M. Hull, Clerk. 


* Indicate any order with respect to suspension and probation. 
1 Certified copy to accompany defendant to institution. 

* For use of Court wishing to recommend a particular institution. 
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No. 11319 March Term 1945, Criminal Docket 

. * * V . . 

United States 


v. 


John Memolo 

i 

Return 

I have executed the within Judgment and Commitment as 
follows: 

Defendant delivered on.to. \... 

Defendant noted appeal on.and. 

released on. 

Did on. 

Did not elect to enter upon service of sentence. 1 

Defendant’s appeal determined on. 1... 

Defendant surrendered on. t . i... 

Defendant delivered on July 26, 1947, to U. S. Penitentiary 
at Lewisburg, Penna., the institution designated by the Attor¬ 
ney General, together with certified copy of the within Judg¬ 
ment and Commitment. 

Robert W. Rabb, 

U. S. Marshal. 

By Michael C. Cavanaugh, 

Chief Deputy. 

For information of warden: Excerpts from Overt Acts: Ct. 
1 * did * * make under his oath * * a false and 

fraudulent income tax return # *” Ct. 2 of similar nature. 

Filed July 28, 1947, T. H. Campion, Clerk. By H. F. K, 
Chief Deputy Clerk. 

• * * « * 

18 Criminal Docket 11319. March Term, 1945 

The United States 

vs. | 

John Memolo, Alias J. Memolo 


* Strike out words not appUcable and insert date if election is made. 

( 83 ) 
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1945 

20 June 19—Sentence: Imprisonment for the period of 18 moe. and 
pay a fine of $1,000. on ct 1 ; and 18 moe. and pay a 
line of $1,000. on ct. 2; sentences imposed on cts. 1 & 2 to ran 
consecutively and not concurrently. (Smith, J.) JS 8 
(Judgment vacated by order filed 4/9/46). 

* « • • • 

1946 

22 Jan. 24—Opinion of U. S. Circuit Court of Appeals, for the Third 

Circuit, affirming judgment of conviction (filed in Cir¬ 
cuit Court on Jan. 22,1946). 

Apr. 5—Mandate from Circuit Court of Appeals, Third Circuit, that 

judgment of District Court is affirmed. 

Apr. 5—Letter to U. S. Marshal, Scranton, Pa. notifying him that Man¬ 

date received, marked filed and entered of record- 

Apr. 8—Piles No. 1 to 34 (in red pencil) and photostatic copies exhibits 

No. g-5 to g-22, returned by Clerk, Circuit Court of Appeals 
Third Circuit 

Apr. 9—Memorandum “The judgment heretofore entered will be vacated 

and the verdict set aside, and a new trial will be granted- 
(Smith, J.) 

Apr. 9—Order dated April 8. 1946 that judgment heretofore entered be 

vacated and that the verdict heretofore returned be set aside, 
and that a new trial be granted the defendant. (Smith, J.) 

23 Apr. 9—Cert copies of Memorandum and Order filed April 9,1946 

handed to U. S. Marshal, and Stanley F. Coar, Esq., 
counsel for defendant 

Apr. 9—Recognizance in sum of $2500. with Martin F. Memolo, 1419 

Woodlawn St, Scranton, Pa. as surety, for appearance before 
Middle District Court when notified by the United States 
Attorney, etc. 

Apr. 10—Cert copy judgment & commitment returned executed by U. S. 

Marshal, reading as follows: Defendant noted appeal on 
June 19, 1945 and released on June 19, 1945 under $10,000. 
bond. Defendants appeal determined on January 22, 1946, 
Mandate filed in the Clerk’s office April 5, 1946. Defendant 
surrendered on April 5,1946. Defendant delivered on April 8, 
1946 to United States Penitentiary at Lewisburg, Penna. 
(MFAE 15.70). 

Apr. 25—Copy Petition for writ of Mandamus and Writ of Prohibition 

directed to US Circuit Court of Appeals, for Third Circuit 
(Circuit Court No. 8994). 

Apr. 25—Copy Memorandum of Law in Support of the United States for 

Writs of Mandamus and Prohibition (Circuit Court No. 
8994). 

Apr. 27—Cert, copy of Order granting rule and fixing hearing; returnable 

May 6,1946, and hearing fixed for May 23,1946 at 10:30 AM. 
(Circuit Court No. 8994). (Biggs, J.). 

May 22—Copy of Government’s Brief, US Circuit Court of Appeal Case 

No. 8991 

June 13—Order to Mail Transcript of Testimony (2 Vols), to Ohas. 

Bidelapoilus, Jr., to be returned within 20 days, (a) 




•/ • ■; ■ V ' ; 

. * . * 

> • . • ; 

• ' . * * ’ ■ *, • v * *■ v i-. 

■ & ■> • •!' 

. • ; • 

Jtfiy 17—Opfafion of B. S. Circuit' Court of Appeals for Third Circuit 

denying petition for writs of mandamus and prohibition. 
(Their #9155). 

4 • ‘4 * 4 : 

fM7 

July 28—Certified copy of Judgment and Commitment returned executed 

by U. S. Marshal by delivering defendant to V. S. Peniten¬ 
tiary July 26, 1947 at Lewlsburg, Pa. (MF&E. *50) 


[Filed Aug. 4,1948, Harry M. Hull, Clerk.] 

Defendants Ex. B— Civil No. 2311-48 


28 In the District Court of thfe United States for the 

Middle District of Pennsylvania 

• j 

No. 11400 Commitment 
United States of America 


Albert W. Johnson, et al. 

The President of the United States of America: 

To the Marshal of the Middle District of Pennsylvania or to 
his Deputy; to the Attorney General of the United States or 
his authorized representative; and to the Keeper or Warden 
of the place of confinement designated by the Attorney 
General. 

Greeting: Now, this is to command you, the said Marshal or 
Deputy or Warden, to take and keep and safely deliver the 
defendant, John Memolo, into the custody of the Attorney 
General of the United States, or his authorized representative, 
upon the expiration of the sentence imposed in the case of 
United States of America v. John Memolo upon said defendant, 
said John Memolo to be imprisoned in accordance with the 
judgment and sentence and order of commitment of this Court, 
a true copy of each of which is attached hereto as a part of this 
writ. 

Witness the Honorable James Alger Fee, Judge of this Court, 
specially presiding, and the seal thereof affixed at Harrisburg 
in said District, this 27 day of October 1947. 

(s) T. H. Campion, 

Clerk. 




29 Now, to wit: November 4, 1947, executed writ by 
mailing to the Warden, U. Si Penitentiary, Lewisburg, 
Penna. (William H. Hiatt), certified copy of Judgment and 
Commitment, together with certified copy of Order fixing time 
when sentence is to commence and directing commitment to 
issue. 

So Answers: Robert W. Rabb, 

United States Marshal. 

By (s) Michael C. Cavanaugh, 

Chief Deputy Marshal. 

No. 11400, U. S. A. vs. John Memolo. Commitment. Filed: 
October 27,1947, T. H. Campion, Clerk. 
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/ 

Judgment and Commitment 


District Court of the United States, for the ......District of 

w 

.,.Division 

No. 11400 Criminal Docket 
United States of America 

V: 

John Memolo 

* On this 24th day of March, 1947 came the attorney for the. 
government and the defendant appeared in person and by 
Counsel, Stanley F. Coar, 

It is adjudged that the defendant has been convicted upon a 
verdict of guilty of the offense of (18 U. S. C. Sec. 88) con¬ 
spiring to commit offenses against the United States arid of 
conspiring to defraud the United States, as charged in one 
count and no sufficient cause to the contrary being shown or 
appearing to the Court, 

It is adjudged that the defendant is guilty as charged and 
convicted. 

It is adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representa¬ 
tive for improsonment for a period of Two Years. 

It is adjudged that the Defendant pay a fine to the United 
States of America in the sum of $10,000.00. 

It is ordered that the Clerk deliver a certified copy of! this 
judgment and commitment to the United States Marshal or 
other qualified officer and that the copy serve as the commit¬ 
ment of the defendant. 

James Alger Fee, 

United States District Judge, Specially Presiding. 

The Court recommends commitment to: 


( 37 ) 






31 In the District Court of the United States for the 
Middle District of Pennsylvania 

' No. 11400 
United States of America 
v. 

Albert W. Johnson, et al. 

Order 

This matter coming regularly on for hearing pursuant to the 
application of the United States of America for an order enter¬ 
ing and spreading the mandate of the United States Circuit 
Court of Appeals which said mandate affirms the judgment and 
sentence heretofor rendered by this Court on the 24th day of 
March, 1947, as to the defendant, John Memolo, in the case of 
United States v. Albert W. Johnson, et al., and the United 
States of America appearing by M. H. Goldschein, Special 
Assistant to the Attorney General of the United States and the 
defendant, John Memolo, appearing in person, and defendant 
John Memolo having in open court waived time and being cog¬ 
nizant of his right to be represented by attorney and to have an 
attorney appointed by the Court voluntarily waived appoint¬ 
ment and presence of an attorney and elected to act as his own 
attorney, and the Court having entered and spread the afore¬ 
said mandate, and it appearing that any commitment hereto¬ 
fore issued herein has, by reason of the appeal of the defendant, 
John Memolo, and his release on bond pending appeal, become 
functus officio and null and void and of no effect, and defend¬ 
ant John Memolo not having objected to issuance-of commit¬ 
ment as of course but having objected to the action of the Court 
in directing the issuance of a commitment and having moved 
the attention of the Court to considerations for mitigation of 
the previous sentence, 

Now, Therefore, the Court being fully advised in the 
premises, It Hereby Is Ordered, That the sentence of the Court 
imposed upon defendant John Memolo in the case of United 
States of America v. Albert W. Johnson, et al., on March 24, 

( 88 ) 




1947, whereby said John Memolo was sentenced to two years 
imprisonment and fined $10,000.00, now is in all respects con- . 
finned, and service of the term of commitment therein set forth 
by John Memolo is hereby directed, and 
32 It is further ordered, That said John Memolo be and 
he hjereby is committed to the care and custody of the 
Attorney General of the United States in such penal institu¬ 
tion as said Attorney General may designate for the period of 
two years from and after the day when John Memolo is re¬ 
leased from the sentence which he is now serving, and the 
Court hereby specifically sets the time for the commencement 
of the term of service of this sentence from and after the day 
when he is released from the sentence he is now serving, and 
It is further ordered. That the sentence imposed in the 
instant criminal case, entitled United States of America v. 
Albert W. Johnson, et al. be and the same hereby is expressly 
declared to be consecutive to, and not concurrent with, the 
sentence imposed by this Court upon said John Memolo on the * 
19th day of June, 1945, in the criminal action entitled United 
States of America v. John Memolo, Defendant, No. 11,319, by 
Hon. William F. Smith, specially presiding, from which judg¬ 
ment and sentence an order of new trial was granted on the 9th 
day of April, 1946, which order remained in effect during trial, 
judgment and sentence of the defendant John Memolo in the 
case of United States v. Albert W. Johnson, et al,, and until the 
18th day of July 1947, when said order for new trial was set 
aside, upon which sentence in the case of United States v. 
John Memolo said John Memolo was thereafter committed 
to the care and custody of the Attorney General for a period 
of three years, to wit, 18 months on count one and 18 months 
on count 2 of the indictment, and was received by the Warden 
of the United States Penitentiary, at Lewisburg, Pennsylvania, 
on the 26th day of July, 1947, pending appeal in this case, 
which sentence said John Memolo is still serving, from which 
custody he was brought to this Court by writ of habeas corpus 
ad prosequendum and to whjich custody said John Meiiiolo is 
directed to be returned for service of the balance of said term 
of imprisonment under that sentence in United States of 
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America v. John Memolo, immediately upon the pronounce¬ 
ment of the present order, and 

33 It is further ordered, That the Clerk of this Court 
issue and deliver a commitment to the United States 
Marshal or other qualified officer and that he shall attach '.to 
such commitment a certified copy of the judgment and sentence 
rendered and entered herein on the 24th day of March, 1947, 
and a certified copy of this order. 

(s) James Algee Fee, 

United States District Judge. 

• « * # * 

39 Criminal Docket 11400—March Term, 1944 

The United States v. Albert W. Johnson, Donald M. 
Johnson, Miller A. Johnson, Albert W. Johnson, Jr., 
Jacob Greenes, John Memolo, Hoyt A. Moore, Joseph 
Paul Jennings, Charles Korman alias Charles Cole¬ 
man, David Schwartz 

***** 

1947 

55 Sept 11—Mandate, Circuit Court of Appeals for the Third Circuit 

their number 9379, as to John Memolo, that the judg¬ 
ment of the said District Court in this case, be and the 
same is hereby affirmed. - 

Sept 11—Mandate, Circuit Court of Appeals for the Third Circuit their 
number 9378, as to Miller A. Johnson, that the judgment in 
this case be and the same is hereby reversed with directions 
to enter a judgment of acquittal in his favor. 

Sept 11—Photocopies of Mandates, Numbers 9379 and 9378, mailed to 
Hon. James Alger Fee, U. S. District Judge, Portland, Oregon, 
for issuance of appropriate Orders. 

Oct 21—Order dated October 18, 1947, directing the United States to 

show cause why Mandate should not be entered and Miller 
Alanson Johnson discharged and directing Miller Alanson 
Johnson to be present October 27, 1947, in Harrisburg, Pa. 
(Fee) 

Oct 21—Certified copy of Order mailed to Miller Alanson Johnson, 

Charles J. Margiotti, Max H. Goldschein and Arthur A. 
Maguire. 

• • • * . • 

56 Oct 27—Order confirming sentence of March 24,1947, as to John 

Memolo and directing that sentence be served consecu¬ 
tively to sentence imposed on June 19,1945 in No. 11319, 
* by Hon. William F. Smith, U. S. District Judge. (Judge 
Fee) 

• • • • 
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63 Filed Aug. 24,1948, Harry M. Hull, Clerk. 

In the District Court of the United States 

for the District of Columbia ! 

Civil Action No. 2311-48 

•' ! 

John Memolo, plaintiff vs. Tom C. Clark, Attorney 
General of the United States of America, defendant 

Judgment 

Upon consideration of the complaint, motion for summary 
judgment by the plaintiff, motion to dismiss by the defendant, 
certified copies of docket entries in criminal causes 11319 and 
11400 out of the District Court of the United States for the 
Middle District of Pennsylvania, oral argument and memo¬ 
randa of parties, it is by the Court this 24th day of August, 
1948, 

Adjudged and decreed that the plaintiff in law is not entitled 
to credit towards service of sentence in criminal cause No. 
11319 out of the District Court of the United States for the 
Middle District of Pennsylvania for the period from April 9, 
1946 to July 26,1947, during which he was released from con¬ 
finement by order of trial judge, and it is further 

64 Adjudged and decreed that in criminal cause No. 
11400, in District Court of the United States for the 

Middle District of Pennsylvania, the action of October 27, 
1947, allegedly confirming the sentence imposed on March 24, 
1947, with the modification that said sentence was to run con¬ 
secutively to a previous sentence in case No. 11319 (supra) 
was without authority in law and therefore void, and it is 
further 

Adjudged and decreed that sentence in criminal cause No. 
11400 (supra) went into effect on September 11, 1947, and 
from that date the said sentence has run concurrently with 
sentence in criminal cause No. 11319 (supra), and the motion 
to dismiss is denied. L. M. C. 

By the Court: 

Edward M. Curran, 

Justice. 


o. s. 
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Fob the District of Columbia Circuit 


No. 10,078 


Tom C. Clark, Attorney General of the United States 
of America, Appellant, 

i 

v. 

John Memolo, Appellee. 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF OF APPELLEE 

| 

JURISDICTION 

Appellee filed in the United States District Court for the 
District of Columbia a complaint for a declaratory judg¬ 
ment under Title 28, U. S. C., Section 400 (1946 Ed.) and 
then after service under Rule 56 of the Federal Rules of 
Civil Procedure, filed motion for summary judgment upon 
the complaint. The appellant thereupon filed motion to 
dismiss the complaint for lack of jurisdiction in the Court, 
which motion was after argument and consideration denied 
and relief asked by the appellee was granted in part (App. 
21-25, 29, 30, 41). Appellant prosecutes this appeal under 
the provisions of Section 101, Title 17, District of Columbia 
Code (1940 Ed.) by way of appeal of the judgment entered 
in the United States District Court for the District of 
Columbia on August 24,1948. j 
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STATEMENT OF THE CASE 

The appellee, John Memolo, was convicted in the United 
States District Court for the Middle District of Pennsyl¬ 
vania under an indictment laid in two counts, and being 
No. 11,319, for alleged tax evasion, and was sentenced 
(App. 31-32) on each count to pay a fine of $1,000.00 and a 
term of imprisonment for eighteen months, the sentence 
on each count to run consecutively. The presiding Judge 
was Judge William F. Smith, sitting by assignment. The 
appellee after sentence, was released on bond and appealed 
the judgment. The Third Circuit Court of Appeals af¬ 
firmed the judgment, as reported in U. S. vs. Memolo, 152 
F. (2d) 750, and certiorari was thereafter denied, as re¬ 
ported in Memolo vs. U. S., 327 U. S. 800. The mandate of 
the Court of Appeals for the Third Circuit affirming the 
conviction was filed in the District Court on April 5, 1946, 
and the appellee went into custody on April 8, 1946, and 
thence to the U. S. Penitentiary at Lewisburg, Pennsyl¬ 
vania. On that same day Judge Smith of his own motion 
vacated the judgment and sentence previously imposed, 
and directed the verdict on which same was based to be set 
aside and that a new trial be granted. 

The prosecution not having a right direct of appeal from 
the action of Judge Smith to vacate the judgment and set 
aside the verdict, made application to the Court of Appeals 
of the Third Circuit for writs of mandamus and prohibi¬ 
tion, which petition was denied by the Court of Appeals 
for the Third Circuit, as reported in U. S. vs. Smith, 156 F. 
(2d) 642. Thereupon the prosecution applied to the Su¬ 
preme Court for certiorari, which was granted, and in due 
course on June 2, 1947, the Supreme Court of the United 
States reversed the Circuit Court and directed that the 
mandamus asked by the prosecution issue. 

The appellant was recommitted in this case on July 26, 
1947, after having been at liberty on bail from April 9, 
1946, to that date (App. 35). 
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During the period of appellee’s release as above he and 
others were convicted for violation of Title 18, U. S. C., 
Section 88 (1946 Ed.), also in the District Court for the 
Middle District of Pennsylvania, in criminal action No. 
11,400, entitled “U. S. vs. Albert W. Johnson, et al”. j The 
presiding Judge at this trial was Judge James Alger Fee, 
by assignment from the District Court of Oregon. Ih due 
course after the conviction, on March 24, 1947, Judge Fee 
imposed sentence upon the appellee in the form of im¬ 
prisonment for a period of two years and a fine of $10,- 
000.00, which sentence was the maximum under the law. 

' * j 

The appellee, still on bail on the previously mentioned case, 
appealed this latter judgment. Bail being denied by Judge 
Fee, application was made to the Circuit Court of Appeals 
for the Third Circuit and bail pending the appeal was 
granted by that Court. The judgment of the lower Court 
was affirmed and petition to the Supreme Court of the 
United States for certiorari being denied, the mandate of 
the Court of Appeals of the Third Circuit was filed in the 
District Court on September 11, 1947. 


On October 27, 1947, by means of a writ of habeas cor¬ 
pus ad prosequendom, District Judge Fee after travelling 
from Oregon for the purpose, caused the appellee to be 
brought from his place of confinement. Judge Fee then 
entered an order on October 27, 1947, directing that the 
sentence heretofore imposed on March 24, 1947, be served 
consecutively to the sentence imposed on appellee on June 
19,1945, by Judge William F. Smith in the first case. 


The appellee, on June 4, 1948, filed his complaint in the 
United States District Court for the District of Colum¬ 
bia, asking a declaratory judgment against Tom Clark, 
Attorney General of the United States, in his official ca¬ 
pacity and as the Superior Officer of the Bureau of Prisons. 
In this complaint the appellee contended, first, that he was 
entitled to credit for time served on the first sentence dur¬ 
ing the period from April 9,1946, to July 26, 1947, because 
of the action by Judge Smith which was declared illegal 
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and void by the Supreme Court of the United States, and, 
secondly, that the action by Judge Fee on October 27, 1947, 
directing that the sentence imposed by him on March 24, 

1947, run consecutively to the sentence then being served, 
and which had been imposed on June 19, 1945, by Judge 
Smith, was illegal and void. The appellee, on June 30, 

1948, moved for summary judgment on his complaint, un¬ 
der Rule 56, as amended, of the Federal Rules of Civil 
Procedure (App. 29), and on August 3, 194S, appellant 
filed a motion to dismiss the complaint on the grounds, 
first, that the District Court was without jurisdiction, and 
secondly, that the United States was an indispensable, nec¬ 
essary party that had not given its consent to being sued 
(App. 30). 

The motion for summary judgment and the motion to 
dismiss were argued on the same day, and on August 24, 
1948, the District Court entered its judgment denying the 
appellant’s motion to dismiss the complaint and signed 
judgment that the appellee was not entitled to credit for 
service of his sentence in Criminal No. 11,319, for the 
period April 9,1946, to July 26,1947, and declaring the ac¬ 
tion of Judge Fee in Criminal Cause No. 11,400, on Octo¬ 
ber 27, 1947, was without authority in law and void and 
that, therefore the sentence in Criminal Cause No. 11,400 
became effective on September 11, 1947, and from that 
time forward was running concurrently with the sentence 
imposed in Criminal No. 11,319 (App. 41). 

STATUTES AND RULES INVOLVED 

Act of June 14, 1934, 48 Stat. 955; am. Aug. 30,1935, 49 
Stat. 1027. 

Title 28, U. S. C. 400 (1946 Ed.), DECLARATORY 
JUDGMENTS AUTHORIZED; PROCEDURE. 

(1) In cases of actual controversy (except with re¬ 
spect to Federal taxes) the courts of the United States 
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shall have power upon petition, declaration, complaint, 
or other appropriate pleadings to declare rights and 
other legal relations of any interested party petition¬ 
ing for such declaration, whether or not further relief 
is or could be prayed, and such declaration shall have 
the force and effect of a final judgment or decree and 
be reviewable as such. 

(2) Further relief based on a declaratory judg¬ 
ment or decree may be granted whenever necessary or 
proper. The application shall be by petition to a court 
having jurisdiction to grant the relief. * * * 

Act of June 25, 1910, 36 Stat. 819; am. Jan. 23, 1^13, 37 
Stat. 650. 


Title 18, U. S. C. Sec. 714 (1946 Ed.), PAROLE OF 
PRISONERS; CONDITIONS. 

Every prisoner who has been or may hereinafter 
be convicted of an offense against the United States 
and is confined in execution of the judgment of such 
conviction in any United States penitentiary or prison, 
for a definite term or terms of over one year, or for 
the term of his natural life, whose record of conduct 
shows that he has observed the rules of such institu¬ 
tion, and who, if sentenced for a definite term, has 
served one-third of the total of such term or terms 
for which he was sentenced, or, if sentenced for the 
term of his natural life, has served not less than fif¬ 
teen years, may be released on parole as hereinafter 
provided. 

Act of June 29,1932,47 Stat. 381. 

Title 18, U. S. C. Sec. 709a (1946 Ed.), TIME WHEN 
SENTENCE BEGINS TO RUN. 

i 

The sentence of imprisonment of any person con¬ 
victed of a crime in a court of the United States shall 
commence to run from the date on which such person 
is received at the penitentiary, reformatory, or jail 
for service of said sentence; PROVIDED, That if any 
such person shall be committed to a jail or other 
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place of detention to await transportation to the 
place at which his sentence is to be served, the sen¬ 
tence of such person shall commence to run from 
the date on which he is received at such jail or other 
place of detention. No sentence shall prescribe any 
other method of computing the term. 

Federal Rules of Criminal Procedure: Rule 35, COR¬ 
RECTION OR REDUCTION OF SENTENCE. 

The court may correct an illegal sentence at any 
time. The court may reduce a sentence within 60 
days after the sentence is imposed, or within 60 days 
after receipt by the court of a mandate issued upon 
affirmance of the judgment or dismissal of the ap¬ 
peal, or within 60 days after receipt of an order of 
the Supreme Court, denying an application for cer¬ 
tiorari. 

Federal Rules of Civil Procedure: Rule 57. DECLAR¬ 
ATORY JUDGMENTS. 

The procedure for obtaining a declaratory judg¬ 
ment pursuant to Section 274 (d) of the Judicial Code, 
as amended, U. S. C., Title 28 § 400, shall be in accord¬ 
ance with these rules, and the right to trial by jury 
may be demanded under the circumstances and in the 
manner provided in Rules 38 and 39. The existence 
of another adequate remedy does not preclude a 
judgment for declaratory relief in cases where it is 
appropriate. The court may order a speedy hearing 
of an action for a declaratory judgment and may ad¬ 
vance it on the calendar. 

Federal Rules of Civil Procedure: Rule 56, as amended. 
SUMMARY JUDGMENT. 

(a) FOR CLAIMANT. A party seeking to re¬ 
cover upon a claim, counterclaim, or cross-claim or to 
obtain a declaratory judgment may, at any time after 
the expiration of 20 days from the commencement of 
the action or after service of a motion for summary 
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judgment by the adverse party, move with or with¬ 
out supporting affidavits for a summary judgment in 
his favor upon all or any part thereof. 

* * • • 

(c) MOTION AND PROCEEDINGS THEREON. 
The motion shall be served at least 10 days before 
the time fixed for the hearing. The adverse party 
prior to the day of hearing may serve opposing affi¬ 
davits. The judgment sought shall be rendered forth¬ 
with if the pleadings, depositions, and admissions on 
file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a 
matter of law. A summary judgment, interlocutory 
in character, may be rendered on the issue of liability 
alone although there is a genuine issue as to the 
amount of damages. 

i 

• • * • 

STATEMENT OF POINTS 

1. The United States District Court for the Distinct of 
Columbia had jurisdiction over the subject matter of 
the complaint. 

(a) The United States was not an indispensable 
party to the action for a declaratory judgment 
and its consent to be sued was not necessary. 

(b) Rights under the declaratory judgment statute 
exist regardless of the availability of another 
remedy. 

2. The action of Judge Fee on October 27,1947, reforming 
the sentence imposed by him on March 24, 1947, was 
illegal and void. 

i 

SUMMARY OF ARGUMENT j 

1. The United States District Court for the District 
of Columbia had jurisdiction to give a declaratory judg¬ 
ment on the complaint because the defendant Tom Clark, 
the Attorney General of the United States, was the one 
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officer of the United States clothed with authority through 
his subordinate, the Director of Prisons, to certify to the 
Parole Board of the United States for the purposes of 
parole the correct sentence. The United States District 
Court for the District of Columbia declaring as it did, 
thereby laid a basis upon which the Attorney General 
through his subordinate should have certified to the Parole 
Board the fact of the two sentences running concurrently 
rather than consecutively. 

The fact that the appellant might have gone back to 
the District Court for the Middle District of Pennsyl¬ 
vania and moved to vacate the action of October 27, 
1947, does not defeat his right to declaratory relief in 
this jurisdiction because the statute itself (Title 28, 
U. S. C., Sec. 400 (1946 Ed.)) and Rule 57 of the Federal 
Rules of Civil Procedure contemplate that the existence 
of another adequate remedy does not preclude a judgment 
for declaratory relief in cases where it is appropriate. 

2. The action of Judge Fee on October 27, 1947, di¬ 
recting that sentence previously imposed on March 24, 
1947, run consecutively to sentence in earlier case which 
came into effect first on April 8, 1946, and again on July 
26,1947 (App. 35) was illegal and void because such action 
was not in conformity with the mandate from the Third 
Circuit Court of Appeals and was contrary to the Fifth 
Amendment to the Constitution of the United States in that 
same amounted to an increase of punishment, the effect of 
which was to accomplish double punishment for the same 
offense. 
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ARGUMENT I 

i 

POINT 1 (a) 

The United States Was Not An Indispensable Party to the 
Action for a Declaratory Judgment and Its Consent 
to Be Sued Was Not Necessary. 

This case for all practical purposes was in the nature 
of a mandamus case. Mandamus as an independent action 
was abolished by Rule 81 (b) of the Federal Rules of 
Civil Procedure, and which reads as follows: 

(b) SCIRE FACIAS AND MANDAMUS. The 
writs of scire facias and mandamus are abolished. Re¬ 
lief heretofore available by mandamus or scire facias 
may be obtained by appropriate action or by appro¬ 
priate motion under the practice prescribed in these 
rules. 

Certainly if the action of mandamus under the previous 
procedure had been brought, the appellant would not be 
heard to suggest that the United States was an indispens¬ 
able and necessary party. The test would have been 
whether the Attorney General had any discretion in the 
exercise of his function among others, as head of the 
Bureau of Prisons insofar as certifying the correct sen¬ 
tence for the purposes of possible parole and otherwise 
release from penal service. 

It is suggested that a void and totally illegal sentence 
by a Court does not give rise to any possible discretion 
in the Attorney General insofar as the above indicated 
function is concerned. 

Again, it is pointed out that the United States is no 
more an indispensable party in this type of action than 
in a habeas corpus action testing the legality of detention. 
The writ of habeas corpus is always directed to the indi¬ 
vidual restraining the subject and the United States is not 
made a party. The Attorney General through his subordi- 
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nate in his failure to recognize the illegality of Judge 
Fee’s action was accomplishing a possible illegal deten¬ 
tion and depriving the subject of an otherwise right for 
consideration as to parole. In the case of Land v. Dollar, 
330 U. S. 731, 736, 91 L. Ed. 1215, and U. S. v. Lee, 106 
U. S. 196, 27 L. Ed. 171, it is pointed out that the United 
States is not a necessary and indispensable party in pro¬ 
ceedings involving actions of officers of the Government. 

The cases of Doehder Metal Furniture Co. v. Warren, 
76 U. S. App. D. C. 60,129 F. 2d 43, 45; John P. Agnew and 
Co. v. Hoage, 69 App. D. C. 116, 99 F. 2d 349; West Publish¬ 
ing Co. v. McColgan, 138 F. 2d 320 (9 Cir. 1943); 149 A.L.R. 
1094, cited in appellant’s brief at page 9, demonstrate that 
jurisdiction did lie in the District Court. 

In the Doehler case (supra) it is stated as to a declara¬ 
tory judgment suit— 

“* * * It is an added number in a court’s reper- 
. toire from which to choose the appropriate help for a 
party. Likewise, the existence of another adequate 
remedy does not foreclose the use of a declaratory 
judgment where it is otherwise appropriate. The 
declaratory judgment Act, however, does not increase 
the jurisdiction of the federal courts, in the sense that, 
if a court has not had power over certain subject 
matter or over certain persons, the declaratory judg¬ 
ment Statute does not give.” 

There is no hypothetical set of facts in this case as was 
the situation announced in Agnew and Co. v. Hoage 
(supra). The grim actuality of Judge Fee’s action is 
conceded of record. 

Also, it is to be borne in mind that there is no endeavor 
in this case to exercise supervisory or otherwise jurisdic¬ 
tion over any matter clearly within the proper consider¬ 
ation of any state Court as was the situation in West Pub¬ 
lishing Co. v. McGolgan (supra). 
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The cases cited in the last paragraph of appellant’s brief 
at page 9 have no proper application to this case because 
Rule 57, Federal Rules of Civil Procedure, provides un- 
equivocably— ; 

“* * * The existence of another adequate remedy 
does not preclude a judgment for declaratory relief 
in cases where it is appropriate. * * *” 

The case of U. S. v. Rollnick, 33 F. Supp. 863 (M. D. Pa. 
1940), in the same jurisdiction involved in the instant case, 
offers no sound basis for the appellee’s contention, be¬ 
cause herein there is no parallel situation of a sentence 
being made to run independently of another sentence then 
on appeal. 

The facts in this case disclose beyond dispute that 
Judge Fee endeavored not only to modify a sentence pre¬ 
viously imposed by him and which had been affirmed on 
appeal, but at a subsequent time undertook to make a 
previously imposed sentence run consecutively to a sen¬ 
tence which according to the Supreme Court had begun 
long before Judge Fee’s original sentence. 

Appellant in his brief, page 11, would suggest that 
there is a distinction between “want of jurisdiction” and 
“error in the exercise of jurisdiction” (citing 49 Corpus 
Juris Secundum “Judgments”, Section 421, at page 826 
and other cases.) ! 

Appellee does not dispute these latter cases but sug¬ 
gests that in the instant case we have a clear cut case of 
want of jurisdiction to do the thing that was clone by 
way of modification of the sentence. After the original 
sentence on March 24, 1947, the Court lost all jurisdiction 
of the case except for the purpose of carrying into effect 
the mandate after appeal. This contention is clearly and 
fully supported in U. S. v. Smith, 331 U. S. 469, 91 L. Ed. 
1610, and Flowers v. TJ . S., 86 F. (2d) 79. 
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POINT 1 (b) 

Rights Under the Declaratory Judgment Statute Exist 
Regardless of the Availability of Another Remedy 

Appellants contention to the effect that appellee had 
an adequate and direct remedy in the Court wherein the 
allegedly void modification of sentence was made is not 
the answer to this case. 

It must be remembered that regardless of any conten¬ 
tion under the Declaratory Judgment Statute (Title 28) 
U. S. C. 400 (1940 Ed.), that since the adoption of the 
Federal Rules of Civil Procedure the existence of another 
adequate remedy does not foreclose the use of a declara¬ 
tory judgmnt when it is otherwise appropriate (see note 
10, page 62, Doehler Metal Furniture Co. v. Warren, 76 
U. S. App. D. C.). 

See also— 

Mutual Life Assurance Co. v. Webster, (C. C. A.) 148 
F. (2d) 315 

Penn Electric Switch Co. v. U. S. Gauge Co. (C. C. A.) 
129 F. (2d) 166. Cert, denied 317 U. S. 675 

Delmo v. Market Street Ry. Co. (C. C. A.) 124 F. (2d) 
965 

Chicago Metallic Mfg. Co. v. E. K. Co. (C. C. A.) 123 
F. (2d) 518 

It follows, therefore, that there was no burden that re¬ 
quired appellee to proceed in the Middle District of Penn¬ 
sylvania under Rule 35 of the Federal Rules of Criminal 
Procedure. 

Application under this rule would have been presented 
to the same Judge who had made the illegal modification 
of sentence. Certainly a fair interpretation of his past 
action offered no possibility that he would reverse or set 
aside the previous modification. 
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The Attorney General of the United States, Superior 
Officer of the Director of Prisons, was personally served 
in this jurisdiction and such gave proper jurisdiction to 
the local District Court. 


POINT 2 


The Action of Judge Fee on October 27, 1947, Reforming 

the Sentence Imposed by Him on March 24,1947, Was 

Illegal and Void. 

The sentence of March 24, 1947, being silent as to its 
running consecutively with any other sentence, the said 
sentence could not later be made to run consecutively to a 
sentence that had already been in effect at one time and 
again came into effect at a subsequent time. 

See— 

Kidwell v. Zerbst, 19 F. Supp. 475, affirmed, C. C. A. 

Zerbst v. Kidwell, 92 F. 2d 756, certiorari 58 S. Ct. 

757,303 U. S. 632,82 L. Ed. 1092 

Zerbst v. Smith, 58 S. Ct. 757, 303 U. S. 632, 82 L. Ed. 

1092 

Zerbst v. Collins, 58 S. Ct. 757, 303 U. S. 632, 82 L. 

Ed. 1093 

Zerbst v. Owens, 58 S. Ct. 757, 303 U. S. 632, 82 L. Ed. 

1093 

Zerbst v. Peel, 58 S. Ct. 758, 303 U. S. 632, 82 L. Ed. 

1093 

Zerbst v. Jones, 58 S. Ct. 758, 303 U. S. 758, 303 U. S. 

632,82 L. Ed. 1093 

Zerbst v. Stone, 58 S. Ct. 758, 303 U. S. 632, 82 L. Ed. 

1093 | 

Zerbst v. Sullivan, 58 S. Ct. 758, 303 U. S. 632* 82 L. 

Ed. 1094, and reversed 

Zerbst v. Kidwell, 58 S. Ct. 872, 304 U. S. 359, 82 L. 

Ed. 1399,116 A. L. R. 808 

The District Judge having exercised his discretion as 
to sentence by giving the maximum under the law on 
March 24, 1947, had no right subsequently to increase 
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that sentence as was the effect of his action on October 
27, 1947, directing that sentence to run consecutively with 
another sentence that had come into operation in the mean¬ 
time. The Supreme Court of the United States in Roberts 
v. U . S., 320 U. S. 264, 64 S. Ct. 113, 117, 88 L. Ed. 41, 
said: 


“All we now hold is that having exercised its dis¬ 
cretion by sentencing an offender to a definite term of 
imprisonment in advance of probation, a court may 
not later upon revocation of probation set aside that 
sentence, and increase the term of imprisonment.” 

In U. S. v. Benz, 282 U. S. 306, 307, 75 L. Ed., 356, the 
Supreme Court stated: 

“The general rule is that judgments, decrees and 
orders are within the control of the court during the 
term at which they were made. They are then deemed 
to be ‘in the breast of the court’ making them, and 
subject to be amended, modified, or vacated by that 
court. Goddard v. Ordway, 101 U. S. 745, 752, 25 L. 
Ed. 1040, 1043. The rule is not confined to civil cases, 
but applies in criminal cases as well, provided the 
punishment be not augmented. Ex parte Lange, 18 
Wall. 163, 167-174, 21 L. ed. 872, 876-878; Basset v. 
United States, 9 Wall, 38, 19 L. Ed. 548.” 

Again, the Supreme Court in the very case herein other¬ 
wise involved, that is U. S. v. Smith , 331 U. S. 469, 91 L. 
Ed. 1610, held that the lower court was bound by the 
mandate. See also Roberts v. U. S., 148 F. 2d, 140. 

The Court had no right to modify the sentence in a 
manner the effect of which was to increase the punishment. 

The trial court had no power but to obey the judgment 
of the appellate court. 

In the case of Flowers v. U. S., 86 F. 2d 79, the Court 
therein pronounced as follows: 

“Hence, when the merits of the case are determined 
on appeal, the trial court has no power but to obey 
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the judgment of the appellate court. Ripley v. United 
States., 222 U. S. 144, 32 S. Ct. 60, 56 L. Ed. 131; St. 
Louis, K. C. & C. R. Co. v. Wabash R. Co., 217 U. S. 
247, 30 S. Ct. 510, 54 L. Ed. 752; Ex parte Dubuque & 
Pacific Railroad, 1 Wall. 69, 17 L. Ed. 514; Gaines v. 
Rugg, 148 U. S. 228, 13 S. Ct. 611, 37 L. Ed: 432; 
United States v. Howe (C. C. A. 2) 2S0 F. 815, 23 
A. L. R. 531.” 

In the case of Tuffanelli (C. C. A. Ill.) 138 F. 2d, 981, 
it is pointed out that District Court has no power to change 
a lawful judgment after affirmance by the Circuit Court of 
Appeals and District Court is bound by the decision of 
the Circuit Court of Appeals and must carry it into execu¬ 
tion according to the mandate. See also Yowng v. U. S., 
138 F. 2d 837. 

It is to be borne in mind that the mandate in the sec¬ 
ond case came to the District Court from the Third Circuit 
Court of Appeals on Septembei 11, 1947, and it whs not 
until October 27, 1947, that the District Judge made the 
modification that is the subject of attack in this case. 

Under the practice previously prevailing before the 
effective date of the new Federal Rules of Criminal Pro¬ 
cedure, the term of Court had expired. 

Rule 45 (c) of the Federal Rules of Criminal Procedure 
now provides that the expiration of a term of Court does 
not in any wise affect the power of the Court to do any act 
in a criminal proceeding. The rule reads as follows: 


(c) UNAFFECTED BY EXPIRATION; OF 
TERM. The period of time provided for the doing 
of any act or the taking of any proceeding is not 
affected or limited by the expiration of a term of 
court. The expiration of a term of court in no way 
affects the power of a court to do any act in a crimi¬ 
nal proceeding. 

It is, however, to be noted that Rule 35 (supra) of the 
Federal Rules of Criminal Procedure, confirming the prac- 
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tice -of the past, accords the power to the Court with cer¬ 
tain limitations to reduce sentences but gives no power 
to increase a sentence. 

In the case of Oxman v. U. S., 148 F. 2d, 750, the Court 
states as follows: 

“The general rule is that judgments, both civil 
and criminal, are within the control of the court dur¬ 
ing the term at which they are made. For that time 
they are deemed to be ‘in the breast of the court’, 
subject to be amended, modified, or vacated. God¬ 
dard v. Ordway, 101 U. S. 745, 752, 25 L. Ed. 1046. 
The rule is subject to the limitation that in criminal 
cases a sentence ‘already partly suffered cannot be 
increased’. Wharton, Crimnial PI. and Pr., 9th Ed., 
§ 913; United States v. Benz, 282 U. S. 304, 306-7, 51 
S. Ct. 113, 75 L. Ed. 354; Ex parte Lange, 18 Wall. 
163, 21 L. Ed. 872; Basset v. United States, 9 Wall. 
38, 19 L. Ed. 548. The reason for the limitation is 
that to increase the sentence after it has been served 
in part subjects the defendant to double punishment 
for the same offense in violation of the Fifth Amend¬ 
ment to the Constitution, which provides that no per¬ 
son shall ‘be subject for the same offense to be twice 
put in jeopardy of life or limb.’ A sentence may be 
reduced after it has been partly served, but it may 
not be augmented. It is not a jurisdictional but a 
constitutional question. United States v. Benz, supra, 
282 U. S. at page 307, 51 S. Ct. 113, 75 L. Ed. 354.” 

CONCLUSION 

Wherefore, appellee prays that the judgment of the Dis¬ 
trict Court be affirmed. 


Respectfuly submitted, 
William H. Collins, 

Attorney for Appellee. 




